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been imperiled by the negligence of another depends upon the 
reasonableness of the act. 



GARNISHMENT OF THE CONTENTS OF A SAFETY DEPOSIT BOX. 

The Supreme Court of Rhode Island in the recent case of 
Tillinghast v. Johnson, 82 Atl., 788, reaches the conclusion that a 
safety deposit company is subject to garnishment as to contents 
of a box which it receives in the ordinary course of business, 
though it neither knows nor is expected to know what those con- 
tents are, and the owner of the box alone has the key. 

Garnishment is a proceeding by which plaintiff in action seeks 
to reach the choses in action of defendant by calling into Court 
some third party who has such effects in his possession or who is 
indebted to the defendant. 20 Cyc, 978. 

The cases are not numerous which involve the question of the 
garnishment of the contents of a safety deposit box or safe. 

In the case of National Safe Deposit Co. v. Stead, 250 111., 584, 
it is held that the relation between a safety deposit company and 
lessee is that of bailee and bailor. The fact that the company 
does not know and is not expected to know the character and 
the description of the property deposited does not change that 
relation. 

The Courts which follow the doctrine of the principal case 
assume that the relation between the depositor and depositary is 
that of bailor and bailee, and that therefore there is possession in 
the safety deposit company which will subject it to a garnishment 
process. Washington, etc., Co. v. Susquehanna Coal Co., 26 App 
D. C, 149. 

The Court in the case of Trowbridge v. Spinning, 23 Wash., 
48, states : "At any time on the request of the defendant the gar- 
nishee could put it within the power of the defendant to remove 
the contents of the box and the defendant could not remove the 
contents without the consent and active cooperation of the gar- 
nishee. As against the defendant then the garnishee had control 
of the contents of the box." 

The leading case in support of the doctrine contra to that of the 
principal case is Gregg v. Hilson, 8 Phila., 91, which holds that 
the contents of a safety deposit compartment of which the de- 
positor held the keys, and which by the contract of rental the 
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company had no right to enter, are in possession of the depositor, 
and the depositary cannot be charged as garnishee. 

In the case of Gregg v. Hilson, supra, the Court said: "They 
are not a debt due to the defendant or a deposit of money made 
by him, or goods or chattels pawned, pledged or demised. The 
contents of the safe are in the actual possession of the renter of 
the safe. They have not been deposited with or demised to the 
company." 

"In the ordinary course of their business safe deposit com- 
panies rent safes or boxes in their vaults to depositors, engaging 
to maintain a. guard over the vaults but retaining no right of ac- 
cess in themselves. It does not receive the deposits personally 
as in the case of special bank deposits, but on the contrary the 
depositor himself places his property in his safe and removes it 
at his pleasure, the company being ignorant of what if any prop- 
erty is in the box or safe. Can it be said in any true sense that 
the company is in possession of the property or that there has 
been a delivery? If there is no possession and no delivery there 
is no bailment." Hale on Bailments, p. 248. 

Property in the vaults of a safe deposit company is subject to 
seizure by direct attachment. United States v. Graff, 67 Barb., 

304- 

Rood, in his work on garnishment, Sec. 54, note, states the rule 
to be in accord with that stated in the principal case, and cites 
United States v. Graff, supra. This, however, would appear to 
be error, since in that case the action was one of attachment and 
not garnishment. 

His statement of the requisites of an action of garnishment 
indicates the inability to garnishee. "Control must be active and 
exclusive of defendant. Mere constructive possession or right 
of disposition is not enough. Unless the property sought to be 
garnisheed is in the actual control of garnishee so that he can 
dispose of it at will he cannot be charged. Actual personal pos- 
session is not necessary in order to charge the garnishee. Pos- 
session of an agent is enough. Nor is it necessary that the gar- 
nishee have any right to withhold the property from the de- 
fendant, nor to move or handle it, provided he has it in his power 
to do so." Rood on Garnishment, Sec. 52. 

The cases are conclusive of the proposition that a possession is 
requisite to garnishment. Bottom v. Clarke, 7 Cush. (Mass.), 487. 

In the case of Trowbridge v. Spinning, supra, there was a 
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statute relating to garnishment which statute gives greater powers 
of investigation than those ordinarily accorded by statutes of 
other States. 

It is stated in 20 Cyc, p. 1022, that according to the weight of 
authority property or funds deposited with a safety deposit com- 
pany cannot be reached by garnishment proceedings, which is 
contra to the doctrine stated in the principal case. 

It is difficult to justify the theory of the Court in the principal 
case. Possession has never passed from the owner or renter. 
Why should its proprietor be deemed to have possession of the 
effects of his tenant any more than the ordinary landlord? The 
safety deposit company is a mere custodian for hire. Its duties 
do not depend on a bailment relation, but on one of a contract to 
guard. 



